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I. INTRODUCTION 

The City of Petaluma and Safeway Inc. seek immediate writ relief to 

overturn an order that conflicts with controlling authority set forth by 

Division 5 of this Court in its recent opinion in McCorkle Eastside 

Neighborhood Group v. City of St. Helena (2018) 31 Cal.App.5th 80 

(“McCorkle”), and erroneously requires litigation of claims barred by the 

statute of limitations and by Save Petaluma’s failure to exhaust 

administrative remedies.  Writ relief is justified and necessary because the 

Trial Court’s plainly-erroneous orders overruling a demurrer and granting 

a preliminary injunction put approvals—obtained after six years, ten public 

hearings, and a nearly unanimous vote from the Petaluma City Council—at 

risk of expiring during costly and time-consuming litigation over claims 

that are procedurally barred and fail as a matter of law on the merits.   

At issue here is the design review approval of an affordable Safeway 

gas station in an existing shopping center—a land use permitted as a matter 

of right under the City of Petaluma’s Zoning Code.  When issuing its 

approval, the City Council cited the McCorkle decision and correctly found 

the City’s design review ordinance did not trigger environmental review 

under the California Environmental Quality Act (“CEQA”).  Having failed 

to convince the Supreme Court of California to depublish the McCorkle 

decision, Save Petaluma’s counsel persuaded the Trial Court to disregard 

McCorkle even though, as shown in Exhibit A, the City’s design review 
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ordinance is indistinguishable from the design review ordinance at issue in 

McCorkle (indeed, the Trial Court conceded “they are largely similar” and 

referred to design review as “ministerial”).1  (Order After Hearing 

[“Order”], pp. 6:7-10 and 12:14 at EX, Tab 47.)   

Even though a design review ordinance like Petaluma’s does not 

require CEQA review, as McCorkle explains, the City nonetheless 

conducted a thorough environmental review prior to granting approval of 

Safeway’s proposed gas station.  That review was based on numerous 

expert reports and studies pertaining to traffic, air quality, health risk, and 

noise—all of which concluded the gas station would not result in adverse 

environmental impacts.   

Wrongly, the Trial Court relied on this good deed to hold that, 

because the City unnecessarily undertook CEQA review in the form of a 

mitigated negative declaration, CEQA applied to the design review 

approval.  (Order, pp. 11-16.)  In the Trial Court’s view, “regardless of [the 

design review ordinance’s] similarity to another ordinance found to be 

ministerial [by McCorkle],” the fact the City performed an environmental 

review “at least may raise the potential that this [design review approval] 

decision involved discretion and the court must allow the matter to move 

                                              
1 The request to depublish McCorkle submitted by Save Petaluma’s 
counsel is attached as Tab 31 to Exhibit (“Exh”) D, pp. 1179-1181 to 
Exhibits in Support of the Petition for Writ Relief (“EX”), filed 
concurrently herewith.   
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beyond demurrer.”  (Order, p. 12:19-22.)  This conclusion does not follow 

from the premise, and it ignores the statements of City Council members 

that their design approval was ministerial—consistent with McCorkle—and 

not discretionary. (See EX, Tab 30, Exhs. E, F, G and EX, Tab 43; see also 

EX, Tab 33, Exh. D [in subsequently adopting a moratorium on new gas 

stations other than Safeway’s, the City Council explicitly stated its design 

review ordinance covers only design-related matters, not environmental 

issues].)  The Trial Court’s ruling showed no deference to the City 

Council’s construction of its own ordinance, as required.  (Cf. Berkeley 

Hills Watershed Coalition v. City of Berkeley (2019) 31 Cal.App.5th 880, 

896 [while a reviewing court exercises its independent judgment in 

interpreting a municipal ordinance, “a city’s interpretation of its own 

ordinance is [nonetheless] entitled to great weight unless it is clearly 

erroneous or unauthorized.”].)   

In private email correspondence obtained through Public Records 

Act requests, Save Petaluma’s members acknowledge that they seek to 

delay and cause Safeway enough bad press so that it will abandon the gas 

station.  (EX, Tab 28, Exh. A.)  They also discuss collaborating with, and 

concealing contributions from, competitors of Safeway by having them 

donate “anonymously” online.  (Id. at Exhs. B, C.)  Courts have warned 

against such abuse.  See, e.g., County of Orange v. Superior Court (2003) 

113 Cal.App.4th 1, 6: 
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In CEQA cases time is money.  A project 
opponent can “win” even though it “loses” in an 
eventual appeal because the sheer extra time 
required for the unnecessary appeal (with the 
higher interest rates and other expenses) makes 
the project less commercially desirable, perhaps 
even to the point where a developer will abandon 
it or drastically scale it down. 
 

(See also Citizens of Goleta Valley v. Board of Supervisors (1990) 52 

Cal.3d 553, 576 [CEQA “must not be subverted into an instrument for the 

oppression and delay of social, economic, or recreational development and 

advancement.”] and Union of Medical Marijuana Patients, Inc. v. City of 

San Diego (2019) 7 Cal.5th 1171, 1192 [“Finding a proposed activity 

subject to CEQA can lead to additional costs, in time and money, for both 

a public agency and a private applicant.”].)   

 Lastly, because Save Petaluma cannot establish that it has a 

reasonable probability of prevailing on its claims, the Trial Court erred in 

issuing a preliminary injunction precluding construction of the gas station 

pending further proceedings in the Trial Court and requiring Save Petaluma 

to post only a $10 bond.   

 For all the reasons summarized above and explained in more detail 

below, writ relief is appropriate and necessary because allowing the Trial 

Court’s incorrect rulings to stand pending further litigation not only would 

gravely prejudice Safeway and the City, it would disregard the limits on 

CEQA review established by the Legislature and undermine the important 
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guidance provided by this Court in McCorkle, causing agencies to conduct 

unnecessary and burdensome CEQA review of ministerial approvals for 

uses that are allowed by right under their zoning ordinances.  In sum, it 

would result in confusion, uncertainty, delay, and prejudice, which is 

precisely what this Court sought to avoid through its decision and 

subsequent order granting requests to publish the McCorkle decision. 

II. VERIFIED PETITION FOR WRIT OF MANDATE, 
PROHIBITION, OR OTHER APPROPRIATE WRIT AND 
REQUEST FOR  STAY 

A. Authenticity of Accompanying Documents 

The City of Petaluma (“City”) and Safeway Inc. (“Safeway”), by 

counsel, hereby authenticates the accompanying Exhibits submitted in 

support of the Petition, and also declares under penalty of perjury under the 

laws of the State of California that the Exhibits, as submitted under separate 

cover in support of the Petition, include true copies of the original 

documents from the Superior Court file they claim to represent.   

B. The Parties 

The City is the Respondent and Safeway is the Real Party in Interest 

in Save Petaluma v. City of Petaluma, Sonoma County Superior Court Case 

No. SCV-264378.  The City and Safeway are the Petitioners in this 

appellate writ proceeding.   

The Sonoma County Superior Court (“Trial Court”) is the 

Respondent in this appellate writ proceeding.   
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Save Petaluma (“SP”), the Petitioner in the action below, is the Real 

Party in Interest in this appellate writ proceeding.   

C. Statement of Relevant Facts and Procedural History 

The City and Safeway allege and incorporate the following 

statement of relevant facts, as supported and amplified by references to the 

pleadings and evidence filed in the Trial Court (provided in the 

accompanying set of EX).   

1. Safeway applied for design review approval for its 
proposed gas station in 2013. 

Safeway filed an application for design review (referred to in 

Petaluma as Site Plan and Architectural Review [“SPAR”]) for its proposed 

gas station in July 2013 (the “Application”).  The Application involves the 

demolition of an existing 13,770 square foot, 1970’s-era commercial strip-

center building, and the installation of a modern, Safeway gas station with 

eight dual-sided fueling stations (16 pumps), a 697 square foot retail 

convenience store, landscaping, and appurtenant parking on the site 

adjacent to an existing Safeway grocery store.  Off-site improvements 

include reconstruction of a bus-turnout area, installation of a new handicap-

accessible pedestrian ramp, and provision of related pedestrian and bicycle 

improvements.   

The gas station will be located in the southwest corner of the 

Washington Square Shopping Center (the “Shopping Center”), on S. 

McDowell Boulevard between E. Washington Street and Maria Drive (the 
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“Property”).  Historically, the Shopping Center and surrounding 

commercial parcels contained three gas stations, but now only one 

operating station remains. 

2. The gas station is permitted as a matter of right 
under the City’s Zoning Ordinance. 

The Property is zoned Commercial 2 (“C2”) under the City’s 

Implementing Zoning Ordinance (“IZO”).2  Gas stations are permitted as a 

matter of right in the C2 district and thus do not require a conditional use 

permit.  (See IZO, Table 4.4 at Exh. A to RJN.)  The only required land use 

approval needed for Safeway’s proposed gas station was SPAR.  The SPAR 

process relates exclusively to proposal design, internal layout, and 

landscaping.  (See IZO § 24.010.G, included in Exhibit A; see also RJN, 

Exh. A, and detailed discussion in Section III.B.3.a, below.)   

3. Safeway’s affordable gas station was immediately 
met with resistance from competitors. 

Several competing gas station franchisees organized in response to 

the proposed gas station and publicly opposed it at City Council hearings 

in August and September 2013.  Due to these lobbying efforts, the City 

Council considered a moratorium on new gas stations in 2014 to block the 

Application, but that proposal ultimately failed passage.   

                                              
2 “The C2 zone is applied to existing community and regional shopping 
center sites.  The C2 district is consistent with the Community Commercial 
land use classification of the General Plan . . ..”  (IZO § 4.020.K, Exh. A to 
Motion for Judicial Notice in Support of Petition for Writ Relief [“RJN”].) 
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4. Although not legally required to do so, City Staff 
conducted CEQA review of the Application. 

In connection with the adoption of its General Plan in 2008, the City 

Council certified an environmental impact report (“EIR”) which thoroughly 

considered all potential environmental impacts associated with plan goals, 

policies, and programs, as well as with the City’s legislative land use 

policies reflected in its zoning districts, permitted land uses, development 

standards and regulations set forth in the IZO.  (City Council Resolution 

No. 2008-058 and Ordinance No. 2299, attached as Exhs. B and C to RJN.)   

Prior to deeming the Application complete, City Staff required three 

resubmittals over a 14-month period, each time requesting more 

information and data.  Although not legally required to do so, and without 

the benefit of this Court’s ruling in McCorkle, Staff conducted additional 

project-specific environmental review of the Application.  In total, Safeway 

and its expert consultants provided more than 17 reports and studies related 

to traffic, air quality, greenhouse gas emissions, and noise, as well as a 

comprehensive health risk assessment (“HRA”).  All of the studies 

consistently demonstrated that the proposed gas station would not result in 

adverse environmental impacts.  The City Staff thus prepared a mitigated 

negative declaration (“MND”) in connection with its review of the 

Application. 

In addition, the Bay Area Air Quality Management District 

(“BAAQMD”) prepared a Health Risk Screening Assessment in connection 
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with its issuance of an Authority to Construct permit for the proposed gas 

station, a regulatory requirement for all Bay Area gas stations.  BAAQMD’s 

assessment found that the proposed gas station would not result in any 

adverse health impacts.  BAAQMD’s permit authorized Safeway to 

dispense three times the volume of gasoline actually proposed for sale.   

5. The Planning Commission adopted the MND and 
approved the SPAR Application in June 2018.   

The MND was duly noticed and circulated for public review from 

April 5, 2018 to May 7, 2018.  City Staff recommended adoption of the 

MND and approval of the SPAR.  On June 26, 2018, the City’s Planning 

Commission separately approved each of these actions through its adoption 

of (1) Resolution No. 2018-21A adopting the MND and (2) Resolution No. 

2018-21B approving SPAR. 

The City duly filed a Notice of Determination (“NOD”) on June 29, 

2018, giving the public notice of its approval of the MND.  (See EX Tab 30, 

Exh. B.)  The filing of a NOD triggers a strictly-enforced 30 day statute of 

limitations to file suit challenging the CEQA approval action.  SP did not 

file this action until May 6, 2019, more than nine months after the 

limitations period expired. 

6. Opponents appealed the design review approval to 
the City Council.   

The Planning Commission’s SPAR approval was timely appealed by 

several individuals who opposed the gas station (the “Appeal”).  
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(EX Tab 33, Exh. C.)  Challenging only the Commission’s approval of the 

SPAR action, the Appeal did not address Resolution No. 2018-21A 

(adopting the MND) and did not ask the City to prepare an EIR.  No 

commenter at the Planning Commission had asked for an EIR either.  

7. The City Council denied the Appeal, thereby 
affirming the Planning Commission’s actions. 

City Staff recommended that the Appeal be denied.  On April 1, 

2019, by a 4-1 vote, the City Council denied the Appeal and approved the 

Application, with the four Councilmembers stating they did so based on this 

Court’s decision in McCorkle.  (EX, Tab 30, Exhs. E, F, and G; EX, Tab 

43.)  The City duly filed a second NOD on April 5, 2019.   

8. SP filed an untimely CEQA challenge. 

On May 6, 2019, more than nine months after the statute of 

limitations had expired on its CEQA claim, SP filed its Verified Petition for 

Writ of Mandate (the “SP Petition”), alleging that the City (1) violated 

CEQA by failing to prepare an EIR prior to approving the Application, and 

(2) failed to provide a fair hearing because its actions were improperly 

influenced by fiscal considerations.  (EX, Tab 1.)  On July 19, 2019, the 

City and Safeway filed a Joint Demurrer to the SP Petition (the “Demurrer”) 

as well as a Joint Special Motion to Strike the Second Cause of Action 

(“Motion to Strike”).3  (EX, Tabs 2-8.)   

                                              
3 The Motion to Strike was brought pursuant to Code of Civil Procedure 
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9. SP untimely sought injunctive relief. 

Despite knowing about pending construction activities for months, 

SP waited until Safeway was mobilizing to commence construction 

activities to file its Ex Parte Application for a Stay, or in the Alternative, a 

Temporary Restraining Order and Order to Show Cause Re Preliminary 

Injunction (the “Injunction”).  (EX, Tabs 9-13.)  Safeway and the City each 

filed separate briefs in Opposition to the Injunction.  (EX, Tabs 14-19, 27-

33.)     

10. The Trial Court improperly granted the 
Injunction.   

On October 21, 2019, the Trial Court issued its Order denying the 

Special Motion to Strike, overruling the Demurrer, and granting the 

Injunction.  (EX, Tab 47.)    SP served its Notice of Entry of Order on 

November 15, 2019.  (EX, Tab 48.)  The City and Safeway file this Petition 

for Writ Relief because the portions of the Order overruling the Demurrer 

and granting the Injunction (1) clearly conflict with Division Five of this 

Court’s controlling decision in McCorkle, (2) erroneously require litigation 

of invalid claims clearly barred by the statute of limitations and by SP’s 

failure to exhaust administrative remedies, and (3) substantially prejudice 

the parties by threatening to negate six years of permit processing and 

                                              
(“CCP”) Section 425.16. 
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foreclose the entry of the lone affordable gas station into the City—a 

permitted use not subject to CEQA.4   

D. Basis for Writ Relief and Timeliness of Petition 

Writ review is appropriate and necessary where, as here, an order is 

clearly erroneous and the remedy at law is not “plain, speedy, and 

adequate.”  (CCP § 1086; Babb v. Superior Court (1971) 3 Cal.3d 841, 851; 

County of Butte v. Superior Court (1985) 176 Cal.App.3d 693, 697; San 

Francisco Newspaper Printing Co., Inc. v. Superior Court (1985) 170 

Cal.App.3d 438, 441, 444.)  An ordinary appeal from the Order granting 

the Injunction (with its potentially terminal effect on the proposed gas 

station) will not provide adequate, effective, or speedy relief in this case, 

and there is no statutory right of appeal from the portion of the Order 

overruling the Demurrer.   

The Trial Court’s erroneous rulings with respect to the Demurrer and 

the Injunction are both properly subject to immediate review and correction 

by this Court’s issuance of writ relief.  (See, e.g., Aiuto v. City & County of 

San Francisco (2011) 201 Cal.App.4th 1347 [writ issued by this Court to 

set aside trial court’s erroneous issuance of a preliminary injunction where 

the underlying claim was untimely as a matter of law]; Contractor’s State 

License Board v. Superior Court (2018) 28 Cal.App.5th 771, 784-785 

                                              
4 Although the Trial Court also erred in denying the Motion to Strike, that 
ruling is not a subject of this appellate writ petition.   
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[directed trial court to vacate its order overruling a demurrer because the 

underlying complaint for declaratory and injunctive relief was barred as a 

matter of law due to plaintiff’s failure to exhaust administrative remedies]; 

Babb, supra, 3 Cal.3d at 851 [writ of mandate issued by the Supreme Court 

directing the trial court to vacate an order overruling a demurrer that was 

plainly defective and had the potential for “throwing open the courtroom 

doors”].)  Appellate courts have granted writ relief in cases like this one 

where “[a] significant legal issue is presented” and the benefits of a defense 

“would be effectively lost if defendants were forced to go to trial.”  (City of 

Stockton v. Superior Court (2007) 42 Cal.4th 730, 747, fn. 14; see also 

Apple Inc. v. Superior Court (2017) 18 Cal.App.5th 222, 239 [granting writ 

relief to ensure the law is consistent].)   

The time-sensitive SPAR approval is at risk of expiring, and the 

erroneously-issued Order threatens to de facto wipe out six years of permit 

processing for a legally-permitted use long before the ordinary and lengthy 

processes of trial and appeal could otherwise provide for appellate relief.  

(County of Butte, supra, 176 Cal.App.3d at 697 [court observes that the 

“delay inherent in the appeals process renders it inadequate” where the 

petitioning party would suffer irreparable harm in the absence of immediate 

relief].)   The unjustified Injunction will cause substantial and wasteful 

costs inherent in halting a construction project that was on the brink of 

commencing with a carefully calibrated schedule intended to avoid the 
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winter rainy season.  In addition to jeopardizing the $1.5 million in sunk 

costs and millions more in future rental income and profits, it also threatens 

to permanently deprive local consumers and residents, who experience 

some of the highest gas prices in the region, from enjoying the option of a 

more affordable gas provider.  (EX, Tab 31, ¶¶ 35-41; EX, Tab 39, Exh. A.)   

The Application is exempt from CEQA as a matter of law, as 

recently confirmed and explained in McCorkle, and the incalculable 

benefits of that defense would be lost if Safeway is forced to wait and 

pursue relief by appeal.  The application of CEQA to a ministerial land use 

approval presents a significant legal issue.  The Trial Court’s decision, 

directly in conflict with this Court’s ruling in McCorkle, causes uncertainty 

and unpredictability in the land use approval process and threatens to flood 

the courts with similar claims.  It compromises the important clarity and 

authority provided by the McCorkle decision, likely resulting in agencies 

conducting unnecessary review of ministerial approvals that the Legislature 

has deemed to be outside the scope of mandatory CEQA review.  (Public 

Resources Code [“PRC”] § 21080(a) and (b)(1).)   

The City’s and Safeway’s Petition for Writ Relief is timely as it is 

being filed within 31 days of the Trial Court’s October 21, 2019 Order.  (See 

Cal West Nurseries, Inc. v. Superior Court (2005) 129 Cal.App.4th 1170, 

1173 [non-statutory writ petition generally timely if filed within notice of 
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appeal period].)  SP has suffered no prejudice from the filing of this Petition 

for Writ Relief within that period.   

E. Prayer for Writ Relief 

It is therefore appropriate and necessary for this Court to: 

1. Issue a Stay of the Trial Court’s Order overruling the 

Demurrer and granting the Injunction pending the final resolution of this 

Petition for Writ Relief. 

2. Issue a Writ directing the Trial Court to vacate its 

Order overruling the Demurrer and granting the Injunction and to enter a 

new order sustaining the Demurrer without leave to amend and denying the 

request for an Injunction. 

3. Award the City and Safeway its costs and such other 

and further relief as may be just or proper.   

F. Verification 

STATE OF CALIFORNIA, CITY AND COUNTY OF SAN 

FRANCISCO: 

I am one of the attorneys for Petitioners City of Petaluma and 

Safeway Inc.  I have read the foregoing PETITION FOR WRIT OF 

MANDATE, PROHIBITION, OR OTHER APPROPRIATE WRIT; AND 

REQUEST FOR STAY and know its contents.  I have personal knowledge 

of the proceedings in this action and the pleadings filed in the Trial Court, 
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and hereby verify the authenticity of the documents in Safeway’s Exhibits 

and the matters stated herein.   

I declare under penalty of perjury under the laws of the State of 

California that the foregoing is true and correct. 

Dated:  November 21, 2019 RUTAN & TUCKER, LLP 
 
 

By:  
Matthew D. Francois 
Attorneys for Petitioners  
CITY OF PETALUMA AND 
SAFEWAY INC. 
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III. MEMORANDUM OF POINTS AND AUTHORITIES 

For reasons summarized in the INTRODUCTION and set forth in 

more detail below, this Court should grant the requested writ relief because 

(1) the Trial Court’s Order conflicts with the controlling authority set forth 

in this Court’s decision in McCorkle and erroneously requires litigation of 

invalid claims barred by the statute of limitations and by failure to exhaust 

administrative remedies, (2) SP cannot demonstrate a reasonable 

probability of prevailing on the merits, (3) SP failed to produce substantial 

evidence of irreparable harm, and (4) appeal is not an adequate remedy at 

law.   

A. The Court exercises de novo review of the legal questions 
presented by the Petition. 

On appellate review of a writ petition challenging an order 

overruling a demurrer, “the ordinary standards of demurrer review still 

apply.”  (City of Stockton v. Superior Court (2007) 42 Cal.4th 730, 747; 

San Bernardino County v. Superior Court (2015) 239 Cal.App.4th 679, 

683.)  “The standard of review for an order overruling a demurrer is de 

novo.”  (Casterson v. Superior Court (2002) 101 Cal.App.4th 177, 182–

183; Southern California Gas Leak Cases (2019) 7 Cal.5th 391, 398.)  The 

appellate court accepts as true all facts properly pleaded, “but not 

contentions, deductions or conclusions of fact or law.”  (Apple Inc., supra, 

18 Cal.App.5th at 240.)  The court may also consider matters subject to 

judicial notice.  (Id.)  A demurrer should be sustained without leave to 
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amend “where the facts are not in dispute and the nature of the claim is 

clear, but no liability exists under substantive law.”  (Lawrence v. Bank of 

America (1985) 163 Cal.App.3d 431, 436.)   

Appellate courts review an order granting a preliminary injunction 

for abuse of discretion.  (IT Corp v. County of Imperial (1983) 35 Cal.3d 

63, 69.)  A trial court abuses its discretion by applying the wrong legal 

standards to the issues at hand.  (Costco Wholesale Corp. v. Superior Court 

(2009) 47 Cal.4th 725, 733.)  A trial court also abuses its discretion in 

granting an injunction to a party that cannot demonstrate as a matter of law 

that it has a reasonable probability of prevailing on the merits.   (Aiuto, 

supra, 201 Cal.App.4th at 1355; County of Butte, supra, 176 Cal.App.3d at 

697; Law School Admission Council v. State of California (2014) 222 

Cal.App.4th 1265, 1280-1281.) 

Where—as here—the plaintiff’s likelihood of prevailing on the 

merits depends upon a question of law, the issue is reviewed de novo by the 

appellate court.  (Jamison v. Dept. of Transportation (2016) 4 Cal.App.5th 

356, 361 [trial court erred in granting a preliminary injunction “because 

plaintiff [was] not likely to succeed on the merits” as a matter of law]; 

accord, Aiuto, supra, 201 Cal.App.4th at 1355 and Law School Admission 

Council, supra, 222 Cal.App.4th at 1281.)   

“[T]he legal determination of whether an approval is exempt from 

CEQA as a ministerial action is reviewed de novo” as “is the interpretation 
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of any local ordinance.”  (McCorkle, 31 Cal.App.5th at 88.)  Similarly, 

defenses based on failure to exhaust administrative remedies and statutes of 

limitations also present questions of law for de novo review by the appellate 

court in the absence of disputed facts.  (See Clews Land & Livestock, LLC 

v. City of San Diego (2017) 19 Cal.App.5th 161, 185; Aiuto, supra, 201 

Cal.App.4th at 1355; and Int’l Engine Parts v. Feddersen & Co. (1995) 9 

Cal.4th 606, 611.)     

The Trial Court erred as a matter of law by declining to follow 

McCorkle and other well-established authorities regarding the limits of 

CEQA review.  The lower court erred in several other critical respects, 

including: (1) conflating the standards for an injunction with the standards 

for a demurrer, (2) failing to exercise its discretion on dispositive questions 

of law, (3) disregarding the burden of proof, (4) failing to apply the correct 

legal standards, (5) relying on facts that are irrelevant under controlling law, 

(6) basing its decision on unfounded assumptions and inadmissible 

evidence without ruling on timely evidentiary objections, and (7) failing to 

conduct any meaningful balancing of harms.  (Order, pp. 11-16 and 22-24; 

see also Order, pp. 20:9-23, 21:25-22:3, 23:13-25, and 24:25-25:3.)  The 

Trial Court capped its abuse of discretion by requiring the unincorporated 

and anonymously-funded SP, whose members have established ties to 

competitors of Safeway, to post only a nominal bond in the grossly-

inadequate amount of ten dollars, despite evidence showing that Safeway 
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would suffer damages in the multi-million dollar range.  (Order, p. 25:3; 

EX, Tab 31, ¶¶ 37-41.)   

B. The Trial Court erroneously ruled that SP alleged a valid 
CEQA claim and had a reasonable probability of 
prevailing on such claim. 

Procedurally, SP’s CEQA claim is barred by the statute of 

limitations and by SP’s failure to exhaust administrative remedies.  

Substantively, CEQA does not apply to the limited design-review approval 

needed for the proposed gas station, a permitted use under the City’s Zoning 

Code.  While this point was most recently confirmed by this Court in 

McCorkle, it has been settled law for decades.   

1. The CEQA claim is barred by the statute of 
limitations. 

CEQA cases must be filed within 30 days from the filing and posting 

of a NOD.  (PRC § 21167(b) and (e); Committee for Green Foothills v. 

Santa Clara (2010) 48 Cal.4th 32, 38-39; and Stockton Citizens for Sensible 

Planning v. City of Stockton (2010) 48 Cal.4th 481, 489.)  The relevant 

NOD here was filed on June 29, 2018.  (EX, Tab 33, Exh. B.)  It remained 

posted until July 30, 2018.  SP had until July 30, 2018 to file the SP Petition.  

It did not file the SP Petition until May 6, 2019, i.e., more than nine months 

late.  The SP Petition is barred by the statute of limitations. 

The fact that an agency posts a second NOD does not restart the 

clock on the statutory deadline to challenge the first NOD. (Citizens for 

Megaplex-Free Alameda v. City of Alameda (2007) 149 Cal.App.4th 91, 
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111.)  The Trial Court’s ruling dismissing the statute of limitations defense 

is predicated entirely on SP having appealed the MND, which its members 

admit to not having done.  (See discussion below.)  While the SPAR action 

was appealed to the City Council, the MND was not.  Thus, the MND had 

to be challenged within 30 days of the filing of the first NOD.  It was not, 

and this action is barred.  

2. The CEQA claim is barred due to SP’s failure to 
exhaust administrative remedies.  

SP had to exhaust its administrative remedies before it could 

challenge the gas station proposal in court.  (See PRC § 21177; Tahoe Vista 

Concerned Citizens for County of Placer (2000) 81 Cal.App.4th 577 

[holding that petitioner failed to exhaust its administrative remedies by not 

appealing a MND and thus waived any right to further challenge the 

MND].)  Here, SP admittedly did not appeal the Planning Commission’s 

separate adoption of the MND nor ask the City to prepare an EIR.  (EX, 

Tab 30, Exh. D.)  Accordingly, SP is now barred from seeking judicial relief 

that an EIR be prepared.   

A reviewing court applies a “de novo standard of review to the 

question of whether the doctrine of exhaustion of administrative remedies 

applies in a given case.”  (Clews Land & Livestock, LLC, supra, 19 

Cal.App.5th at 185.)  This Court likewise reviews de novo the Trial Court’s 

interpretation of applicable provisions of the IZO.  (Id.)   
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“[I]f the administrative proceeding includes a right to appeal an 

allegedly improper action, a plaintiff must generally pursue that 

administrative appeal in order to exhaust his or her administrative 

remedies.”  (Clews, supra, 19 Cal.App.5th at 184.)  “Where an agency 

allows administrative appeals upon the adequacy of an environmental 

document, an appeal shall be handled according to the procedures of that 

agency.”  (CEQA Guidelines § 15185(a); accord, Tahoe Vista, 81 

Cal.App.4th at 591 [“Consideration of whether such exhaustion has 

occurred in a given case will depend upon the procedures applicable to the 

public agency in question.”].) 

In accordance with CEQA, Section 9.9.0 of the City’s 

Environmental Review Guidelines provided SP the right to appeal the 

Planning Commission’s approval of the MND to the City Council, separate 

and distinct from its ability to appeal the SPAR approval.5  (EX, Tab 42, 

Exh. F; also provided as Exh. F to RJN.)  Only if the Commission’s 

approval of a MND is properly appealed may the City Council consider 

whether there is substantial evidence of a fair argument of significant 

environmental impacts such that an EIR should be prepared.  (Id.)  Such an 

                                              
5 (See PRC § 21151(c) [“If a nonelected decisionmaking body of a local 
agency . . . approves a . . . mitigated negative declaration . . . that . . . 
determination may be appealed to the agency’s elected decisionmaking 
body, if any.”]; accord, McCorkle, 31 Cal.App.5th at 90 [noting that “the 
elected decision makers of a local body have the ultimate responsibility for 
making a decision under CEQA . . ..”].)   
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appeal “must be filed within fourteen (14) calendar days of the decision in 

accordance with appeal procedures as specified in the Zoning Ordinance.”  

(Id.)  Section 24.070.D of the IZO, in turn, requires that an appeal “state the 

pertinent facts, the basis for the appeal, and the relief sought by the 

appellant.”  (EX, Tab 26, Exh. B.)   

Here, appellants claimed that they were appealing “the decision by 

the Planning Commission to approve a building permit for a Safeway gas 

station” and merely asked the City Council to “reverse the Planning 

Commission’s conditional approval, despite (or perhaps in defiance of) the 

threat of a lawsuit by Safeway.”  (EX, Tab 33, Exh. C.)  While the Appeal 

briefly mentioned traffic, health, and safety concerns, it did not challenge 

the adoption of the MND nor request preparation of an EIR, as the City’s 

appeal procedures plainly required them to do.6  (Park Area Neighbors v. 

Town of Fairfax (1994) 29 Cal.App.4th 1442 [petitioner’s claim was barred 

for failing to adhere to appeal procedures specified by the agency’s code]; 

Clews, supra, 19 Cal.App.5th at 185-187 [petitioner’s challenge to a MND 

was barred by its failure to appeal adoption of the MND to the city council 

in accordance with the requirements of the city’s code].)  JoAnn McEachin, 

the primary appellant and one of SP’s four named members, admitted that 

                                              
6 The Trial Court thus was incorrect in finding that “there is no support” 
for the position that SP had to request an EIR.  (Order, p 5:16-18.)  The 
City’s procedures specifically required that it do so.   
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the Appeal did not seek an EIR because at the time she wrote the Appeal 

she “had never heard of an EIR.”  (EX, Tab 30, Exh. D.)   

The Trial Court improperly reframed the appeal requirements under 

the City’s Environmental Review Guidelines from appealing the MND and 

requesting an EIR to whether SP raised environmental issues.  (Order, p. 

6:6-10.)  However the City’s appeal procedures plainly required appellants 

to appeal the CEQA determination (i.e., adoption of the MND) and to state 

the basis for the appeal and the relief sought (i.e., preparation of an EIR).  

(EX, Tab 42, Exh. F and EX, Tab 26, Exh. B.)  The Trial Court’s ruling 

ignores the key, controlling provisions of the City’s appeal procedures and 

makes the appeal rights afforded by PRC Section 21151 optional instead of 

mandatory, contrary to the law.  (Tahoe Vista, supra, 81 Cal.App.4th at 589 

[the “requirement of exhaustion is a jurisdictional prerequisite [to 

maintenance of a CEQA action], not a matter of judicial discretion.”].)    

More fundamentally, the Trial Court disregarded the controlling 

legal standards with its assertion that merely listing vague and generalized 

environmental-related issues in an appeal letter is enough to appeal 

approval of a MND.  In Clews, supra, an appeal of a planning action 

“contended the hearing officer’s findings under CEQA and in the final 

MND were not supported, including in the areas of traffic and 

transportation, noise, hazards, and cultural resources.”  (19 Cal.App.5th at 

179.)  Because the petitioner had not separately appealed the CEQA 
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determination in accordance with the agency’s requirements, however, the 

Court held that petitioner had “not exhaust[ed] its administrative remedies 

regarding the MND” and thus could not “bring a judicial action challenging 

it.”  (19 Cal.App.5th at 187; accord, Tahoe Vista, supra, 81 Cal. App. 4th 

at 577 [court rules that plaintiff’s appeal of parking issue did not constitute 

appeal of MND, reasoning that “generalized environmental comments . . . 

do not satisfy the exhaustion requirement.”].)   

Finally, the Trial Court, like SP, unduly relied on how City Staff and 

the City Council characterized the Appeal.  (Order, pp. 4-6.)  Legally, both 

characterizations are irrelevant.  “[I]t is the grounds as stated by [an 

appellant in their appeal], not the title given by [agency] staff, that define 

the scope and nature of the administrative appeal.  What staff called the 

appeal is irrelevant.”  (Tahoe Vista, supra, 81 Cal.App.4th at 593.)  The 

Tahoe Vista court also rejected the argument that the readoption of a MND 

on appeal signified that the MND was part of the appeal, noting this was 

simply a function of the de novo review of the matter that was appealed—

a conditional use permit there and the SPAR approval here.7 

                                              
7 (Tahoe Vista, supra, 81 Cal.App.4th at 593 [“Because the Board of 
Supervisors heard the permit application anew, it was required to adopt all 
findings necessary to implement its approval of the project.  However, it 
could exercise de novo review solely on the matters raised by plaintiffs.  
Since plaintiffs did not challenge the Planning Commission’s approval of 
the negative declaration, the Board of Supervisors had no discretion over 
the negative declaration except to readopt it.  . . .  [The] approval of the 
negative declaration in this instance does not demonstrate the negative 
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3. CEQA does not apply to the ministerial design 
review approval at issue here. 

a. The City’s design review process—as in 
McCorkle—does not provide it with 
discretion to consider and mitigate 
environmental impacts.   

It is well established that “CEQA applies only to discretionary 

projects and approvals.”  (Friends of Juana Briones House v. City of Palo 

Alto (2010) 190 Cal.App.4th 286, 299; see also PRC § 21080(a).)  The 

“touchstone” for determining whether a project is discretionary centers on 

“whether the approval process involved allow[s] the [agency] to shape the 

project in any way which could respond to any of the concerns which might 

be identified in an [EIR].”  (Friends of Westwood, Inc. v. City of Los 

Angeles (1987) 191 Cal.App.3d 259, 266-267; accord, McCorkle, 31 

Cal.App.5th at 90 [process “must give the agency the authority to consider 

a project’s environmental consequences to trigger CEQA.”]; San Diego 

Navy Broadway Complex Coalition v. City of San Diego (2010) 185 

Cal.App.4th 924, 933-934 [to order to invoke CEQA, “the discretion must 

be of a certain kind,” namely the authority to deny or condition an approval 

in a manner “which would mitigate the environmental damage in a 

significant way.”]; Leach v. City of San Diego (1990) 220 Cal.App.3d 389, 

394 [“for truly ministerial permits, an EIR is irrelevant [because] [n]o 

                                              
declaration was a subject of the administrative appeal.”].) 
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matter what the EIR might reveal about the terrible environmental 

consequences of going ahead with a given project the government agency . 

. . could not lawfully deny the permit nor condition it in any way which 

would mitigate the environmental damage in any significant way . . ..”].)     

When a city lacks discretion under the controlling ordinance to 

consider and mitigate a proposal’s environmental consequences, its action 

is considered ministerial and statutorily exempt from CEQA.  (PRC 

§ 21080(b).)  This rule has been reflected in an unbroken line of cases 

dating back to at least 1987 and was reiterated by this Court in McCorkle 

involving a design review ordinance that is indistinguishable from the 

design review ordinance at issue here.8  

In McCorkle, this Court recently, and clearly, confirmed existing law 

in holding that the City of St. Helena did not err in exempting a project from 

CEQA given that only a design review approval was needed and the scope 

of discretion under the city’s design ordinance did not give it the ability to 

                                              
8  (See, e.g., Friends of Westwood, Inc., supra; Adams Point Pres. Society 
v. City of Oakland (1987) 192 Cal.App.3d 203; Leach, supra; Prentiss v. 
City of South Pasadena (1993) 15 Cal.App.4th 85; Friends of Davis v. City 
of Davis (2000) 83 Cal.App.4th 1004; Madrigal v. City of Huntington 
Beach (2007) 147 Cal.App.4th 1375; Health First v. March Joint Powers 
Auth. (2009) 174 Cal.App.4th 1135; San Diego Navy Broadway Complex 
Coalition, supra; Friends of Juana Briones House, supra; Sierra Club v. 
Napa County Bd. of Supervisors (2012) 205 Cal.App.4th 162; Central 
Basin Mun. Water Dist. v. Water Replacement Dist. (2012) 211 Cal.App.4th 
943; Sierra Club v. County of Sonoma (2017) 11 Cal.App.5th 11; and 
McCorkle.)  
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shape the project in a way that was responsive to environmental issues.  The 

Court held that St. Helena “properly found that its discretion was limited to 

design review, given that no use permit was required for [the project] . . . 

and also found, appropriately, that the issues addressed during design 

review did not require the separate invocation of CEQA.”  (McCorkle, 31 

Cal.App.5th at 92.)   

Similarly in this case, Petaluma’s zoning permitted the gas station 

by right, and no use permit was required.  Only a design review approval 

was needed by Safeway and the scope of discretion under the City’s SPAR 

ordinance does not give it that “certain kind” of discretion to shape the 

Application in a way that is responsive to environmental concerns.  Thus, 

CEQA does not apply.   

Petaluma’s SPAR ordinance is indistinguishable from St. Helena’s 

design review ordinance reviewed in McCorkle, as shown by the below 

analysis and the comparative chart attached hereto as Exhibit A.  Amanda 

Monchamp, the attorney who represented the real party in interest in 

McCorkle, submitted a declaration to the City Council expressing her expert 

opinion that the two ordinances are “extremely similar” and “thus the 

court’s ruling in McCorkle applies.”  (EX, Tab 30, Exh. C, pp. 1017, 1019.)  

The McCorkle court characterized the St. Helena design review 

ordinance as “limited to design issues such as scale, orientation, bulk, mass, 

materials, and colors . . ..” (31 Cal.App.4th at 87.)  Likewise, Petaluma’s 
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SPAR ordinance focuses on the “bulk, height, and color of the proposed 

structure,” and the “appropriate use of quality materials and harmony and 

proportion of the overall design.”  (IZO § 24.010.G.1.)  

Under the IZO: “Ingress, egress, internal circulation for bicycles and 

automobiles, off-street automobiles and bicycle parking facilities and 

pedestrian ways shall be so designed as to promote safety and convenience, 

and shall conform to approved City standards.”  (IZO § 24.010.G.3.)  St. 

Helena’s Code similarly tells decision-makers to consider: “[W]hether 

access to the property and circulation systems are safe and convenient for 

pedestrians, cyclists and vehicles.”  (McCorkle, 31 Cal.App.5th at 93.) 

Further, the Petaluma Code’s consideration of the “[t]he siting of the 

structure on the property, as compared to the siting of other structures in the 

immediate neighborhood” is indistinguishable from the St. Helena Code’s 

provisions calling for consideration of “[c]ompatibility of design with the 

immediate environment of the site” and “[r]elationship of the design to the 

site.”  (IZO § 24.010.G.1; McCorkle, 31 Cal.App.5th at 93.)   

Importantly, members of the City Council found the two ordinances 

to be similar in concluding that McCorkle controlled its action on the 

Appeal.  (EX, Tab 30, Exhs. E, F, G; EX, Tab 43.)  In subsequently adopting 

a moratorium on new gas stations, the City Council expressly found: 

SPAR approval pursuant to Section 24.010 of the City’s [IZO] 
. . . involves consideration of SPAR factors such as appropriate 
use of materials, architectural style, siting of structures on the 
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property, size, location and design of signs, and bulk and height 
of proposed structures, landscaping to approved City 
standards, and ingress, egress and internal circulation. . . .  
 
[T]he City’s SPAR regulations do not address emissions or 
other project health risks unrelated to aesthetics, siting and 
internal circulation . . . .   
 

(EX, Tab 33, Exh. D, pp. 1219-1220.)  “Under well-established law, an 

agency’s view of the meaning and scope of its own ordinance is entitled to 

great weight unless it is clearly erroneous or unauthorized.”  (Friends of 

Davis, supra, 83 Cal.App.4th at 1015; accord, Sierra Club, supra, 205 

Cal.App.4th at 178 citing CEQA Guidelines § 15268 [noting the agency “is 

the most appropriate entity to determine what is ministerial, based on 

analysis of its own laws and regulations.”].)   

b. The Trial Court erroneously found that the 
Application was potentially subject to 
CEQA because City Staff had prepared a 
MND.   

The Trial Court found it “critical” that the City “conducted CEQA 

review and approved an MND reflect[ing] a determination that CEQA 

applied,” reasoning that if the City found that CEQA did not apply “it would 

never have done CEQA review because . . . CEQA does not apply to 

ministerial approvals.”  (Order, pp. 11:26-12:25, 13:26-28, 14:1-3.)  The 

Trial Court’s findings in this regard are squarely at odds with the law.  The 

fact that the City Staff prepared a MND does not mean the City was legally 

required to do so or that CEQA applies to the Application.   
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California courts have consistently rejected the notion that the scope 

of mandatory CEQA review can be informally expanded by an agency’s 

gratuitous actions in conducting some level of environmental review.  For 

instance, in Del Cerro Mobile Estates v. City of Placentia (2011) 197 

Cal.App.4th 173, the agency prepared an EIR for a railroad grade separation 

project.  The EIR was challenged.  For the first time, approximately one 

year into litigation, the respondent demurred asserting that the project was 

exempt from CEQA.  The trial court sustained the demurrer.  On appeal, 

the plaintiff argued that the respondent’s reliance on CEQA to prepare the 

EIR should have prevented the agency from later relying on CEQA’s 

inapplicability to grade separation projects.  The Fourth Appellate District 

disagreed, ruling that the agency had not waived its right to rely on the 

exemption and that the exemption mooted the challenge to the EIR. 

In Santa Barbara County Flower and Nursery Growers Ass’n, Inc. 

v. County of Santa Barbara (2004) 121 Cal.App.4th 864, petitioner 

challenged the adequacy of the EIR prepared for a local coastal plan 

(“LCP”) amendment.  Such approvals are statutorily exempt from the EIR 

requirement of CEQA.  (PRC § 21080.5.)  The county asserted the 

exemption as a defense to the petition.   The trial court denied the petition.  

The petitioner appealed the judgment, contending the agency waived the 

EIR exemption by preparing the EIR.  The Second Appellate District held 

that the “preparation of an EIR by the County did not waive the exemption 



 

2696/ 
14357534 a11/21/19 -44-  
 

or preclude the [Coastal] Commission from approving the County’s LCP 

amendment pursuant to the standards of its regulatory program.”  (121 

Cal.App.4th at 869.)   

In Rominger v. County of Colusa (2014) 229 Cal.App.4th 690, the 

county adopted a MND in connection with approving a subdivision map.  

When challenged, it argued that the activity was not a project and exempt 

from CEQA.  The Third Appellate District stated that the county was not 

precluded from relying on an exemption, despite having previously 

prepared a MND, reasoning that a reviewing court’s task under CEQA “is 

to review the agency’s decision to determine whether the agency complied 

with procedures required by law,” noting that “it would serve no purpose 

for the courts to spend valuable time and resources reviewing whether a 

purely voluntary environmental review complied with legal provisions that 

did not actually mandate that review.”  (229 Cal.App.4th at 700-701 

[emphasis in the original].)9  

In Sierra Club v. County of Sonoma (2017) 11 Cal.App.5th 11, this 

Court likewise ruled that environmental conditions accepted by an applicant 

on an erosion control permit did not render that approval discretionary.  In 

                                              
9 Contrary to the Trial Court’s statement, the Rominger Court did not 
predicate its ruling on the fact that the agency had consistently maintained 
that CEQA review was not required.  (Order, p. 15:14-17.)  The Trial Court 
thus incorrectly states that the City was required by law to make “it clear 
that it was conducting CEQA review even though it felt that CEQA did not 
apply.”  (Order, p. 15:18-19.) 
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reaching this conclusion, the Court reasoned: “We decline to hold that the 

issuance of a permit, otherwise ministerial, is rendered discretionary and 

therefore subject to further CEQA review because the applicant offers to 

mitigate potential impacts in ways that are not required.”  (11 Cal.App.5th 

at 31 citing Friends of Juana Briones House, supra, 190 Cal.App.4th at 309 

[conditions voluntarily accepted by a permit applicant, but not required 

under the applicable ordinance, did not render the permit discretionary].)   

While the Trial Court conceded that the above cases may control, it 

nonetheless continued to rely heavily on the fact that a MND had been 

prepared in concluding that the approval of the Application was 

discretionary.  (Order, pp. 11-16.)  Along those lines, the Trial Court cited 

the absence of a complete record and noted the City’s and Safeway’s burden 

on demurrer “to demonstrate that CEQA did not apply as a matter of law.”  

(Order p. 16:3-4.)  Yet, the absence of a complete record is irrelevant to a 

question of law, as shown by Del Cerro Mobile Estates, which was decided 

on demurrer.  (197 Cal.App.4th at 182.)  Here, as in that case, a statutory 

exemption applies to the activity being challenged under CEQA.  (See PRC 

§ 21080(b)(1) [CEQA does not apply to ministerial projects proposed to be 

carried out or approved by public agencies].)   

The Trial Court also placed undue emphasis on the fact that the City 

Council did not make findings exempting the Application from CEQA.  

(Order, p. 12:7-12 and p. 13:20-25.)  CEQA does not require findings in 
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connection with an exemption determination.  (CalBeach Advocates v. City 

of Solana Beach (2002) 103 Cal.App.4th 529, 540 [agency’s exemption 

determination does not require findings]; Ass’n for Protection of Envt’l 

Values v. City of Ukiah (1991) 2 Cal.App.4th 720, 729 [same]; Del Cerro 

Mobile Estates, supra, 197 Cal.App.4th at 182 [“no factfinding hearing is 

required to determine whether a proposed activity is exempt from 

CEQA.”].)   

In sum, the Trial Court incorrectly assumed and held that, because 

the City unnecessarily and gratuitously undertook some CEQA review in 

the form of a MND, CEQA must apply to the Application.  (Order, pp. 11-

16.)  In the Trial Court’s view, “regardless of [the design review 

ordinance’s] similarity to another ordinance found to be ministerial [by 

McCorkle],” the fact the City conducted some level of environmental 

review “at least may raise the potential that the [design review approval] 

decision involved discretion and the court must allow the matter to move 

beyond demurrer.”  (Order, p. 12:19-22.)  This conclusion does not follow 

from the premise, and it ignores the statements of City Council members 

that their design approval was ministerial—consistent with McCorkle—and 

not discretionary.  (EX, Tab 30, Exhs. E, F, G and EX, Tab 42 [also 

provided as Exh. E to RJN]; see also EX, Tab 33, Exh. D, pp. 1219-1220.)   
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c. The Trial Court attempted to differentiate 
McCorkle based on an erroneous view that 
another section of the IZO gave the City 
discretion over the Application.   

As a further basis for differentiating McCorkle, the Trial Court found 

that SP attacked at least a potentially discretionary CEQA determination 

citing an introductory provision of the IZO, Section 1.040.C.  (Order, 

p. 13:1-15.)  This Court considered and rejected a similar argument made 

by the petitioner in McCorkle that other sections of the St. Helena code gave 

the agency discretion to consider environmental consequences of the gas 

station proposal.  (See McCorkle, 31 Cal.App.4th at 91 [citing St. Helena 

Municipal Code [“SHMC”] Sections 17.08.060 and 17.08.180].)10   

The referenced sections in McCorkle respectively authorized the 

final decision-making body to “require changes to applications and/or 

impose conditions of approval in order to effect the policies of the general 

plan and the purposes of this title” and to “affirm, reverse or modify the 

decision appealed as deemed just and equitable.” Among the purposes of 

the St. Helena Zoning Code are to “[p]rotect and promote the public health, 

safety, morals, peace, prosperity and general welfare” and “[p]reserve, 

protect and enhance the environment of the city.”  (See SHMC 

§ 17.04.020(A), (J).)  Thus, the Trial Court erred in stating that Petaluma’s 

IZO Section 1.040.C “is more broad and open-ended than the ordinance 

                                              
10 The SHMC provisions referenced herein are provided as Exh. D to RJN.   
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language at issue in McCorkle” by allowing consideration of 

“environmental resource protection as well as public health, safety, and 

general welfare.”  (Order p. 13:7-11.)  The St. Helena Code allowed 

consideration of the very same factors.11 

Nothing in IZO Section 1.040.C grants the City additional 

discretionary authority.  It merely allows the City to exercise any discretion 

afforded by the IZO for a particular approval to impose more stringent 

requirements as “necessary” to “promote appropriate land use and 

development, environmental resource protection, and the other purposes of 

this Zoning Ordinance.”  The SPAR ordinance provides minimal discretion, 

and importantly, that discretion is confined to design review matters which 

does not invoke CEQA per this Court’s ruling in McCorkle.  If one were to 

construe Section 1.040.C as broadly as SP urges, then every approval under 

the IZO, including fence permits, sign permits, and home occupation 

permits, would be “discretionary” and subject to CEQA.  It would also 

make the criteria for any approval under the IZO, including SPAR approval, 

“imprecise and standardless,” contrary to state law.  (Friends of Davis, 

                                              
11 (See also SHMC § 17.164.020 [specifies the purposes of the design 
review ordinance as promoting “those qualities in the environment which 
bring value to the community” and raising “the level of community 
expectations for the quality of its environment.”] and SHMC § 17.164.030 
[notes that the following factors, among others, shall be considered in all 
design review applications: (1) consistency with applicable elements of the 
general plan; (2) compatibility with the immediate environment of the site; 
and (3) promotion of sustainability and climate protection].)   
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supra, 83 Cal.App.4th at 1014-1015 [court rejects argument that reference 

to “general welfare” in the purpose section of a design review ordinance 

gave an agency broad discretion to deny a permitted land use]; see also CCP 

§ 1094.5(b) [mandate review extends to whether agency made required 

findings and whether findings are supported by substantial evidence].)   

More fundamentally, in determining whether the design review 

approval of the proposed gas station was discretionary, the Trial Court was 

supposed to examine IZO Section 24.010.G (Site Plan and Architectural 

Review-Standards for Review of Applications).  (Sierra Club v. Napa 

County Bd. of Supervisors (2012) 205 Cal.App.4th 162, 177 citing CEQA 

Guidelines § 15002(i)(2) [“Whether a particular agency exercises 

discretionary or ministerial controls over a project depends on the authority 

granted by the law providing the controls over the activity.”]; see also 

CEQA Guidelines § 15268(b) [in determining whether an approval is 

ministerial or discretionary, a reviewing court examines the “local 

ordinance or other law establishing the requirements for the permit, license, 

or entitlement for use.”];12 McCorkle, 31 Cal.App.5th at 92-93 [focusing on 

criteria for design review approval in finding that action was not 

discretionary]; Friends of Davis, supra, 83 Cal.App.4th at 1014-1015 

[“[T]he application of CEQA to a local ordinance is dependent upon the 

                                              
12 The Trial Court cites to this CEQA Guidelines provision in its Order, 
but then unfortunately proceeds to ignore it.  (Order, p. 8:8-12.)   
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scope and interpretation of the ordinance rather than vice versa.”].)13  IZO 

Section 1.040 (Applicability of the Zoning Ordinance) does not specify the 

requirements for SPAR approval. 

Finally, SP’s and the Trial Court’s construction of the City’s Code 

conflicts with the law and was rejected by the City Attorney and City 

Council.  In responding to SP’s claim that IZO Section 1.040.C afforded 

the City broad discretion to deny the Application, the City Attorney 

responded that “[t]he City has not interpreted its discretion under SPAR so 

broadly as to permit disregarding uses specified as permitted in a zoning 

district,” reasoning that “[d]oing so could undermine the stability and 

reliability of the permitted land uses specified in the [IZO] use tables.”  (EX, 

Tab 11, Exh. 7, pp. 440.)14  The Council accepted the City Attorney’s views 

in denying the Appeal.  (See EX, Tab 30, Exhs. E, F, G; EX, Tab 43.)  The 

City has consistently limited its design review to the factors listed in IZO 

Section 24.010.G, including in its action on the present Application.  

(Resolution No. 2019-045 at EX, Tab 11, Exh. 16, pp. 639-642.)  Those 

factors relate exclusively to design matters—architectural style, 

                                              
13 As a matter of statutory construction, the specific considerations 
applicable to SPAR applications also prevail over any more general 
provisions of the IZO.  (See, e.g., Stockton Citizens for Sensible Planning 
v. City of Stockton (2012) 210 Cal.App.4th 1484, 1496.)   
14 The City Attorney likewise advised the City Council: “So I do think in 
reaching a conclusion about the scope of the Council’s discretion we need 
to be guided by the McCorkle case as we discussed.”  (EX, Tab 30, Exh. 
B.)   
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landscaping, internal circulation, and use of a professional architect—not 

environmental issues.   

C. The Trial Court erred in ruling that SP alleged a valid 
unfair hearing claim and had a reasonable probability of 
prevailing on such claim. 

In its Second Cause of Action, SP alleges that the City Council failed 

to provide a fair hearing because its actions were improperly influenced by 

fiscal considerations.  (EX, Tab 1, ¶¶ 79-87.)  During the ten noticed public 

hearings provided by the City on the Application, SP never claimed that it 

was denied a fair hearing and thus failed to exhaust its administrative 

remedies.15  Even had SP exhausted its remedies as to an unfair hearing 

claim, these disputed allegations—based purely on speculation and 

conjecture—fail to state any cognizable claim for relief.   

The Trial Court wrongly concluded that it was the City’s and 

Safeway’s burden to show that SP did not exhaust remedies on this point.16  

As the moving party for the Injunction, SP plainly had the burden of proving 

it exhausted its administrative remedies on this claim.  (North Coast Rivers 

Alliance v. Marin Municipal Water Dist. Bd. of Directors (2013) 216 

                                              
15  (Attard v. Bd. of Supervisors of Contra Costa County (2017) 14 
Cal.App.5th 1066, 1083; Franz v. Bd. of Medical Quality Assurance (1982) 
31 Cal.3d 124, 143; Southern Cal. Underground Contractors, Inc. v. City 
of San Diego (2003) 108 Cal.App.4th 533, 549.) 
16 The Trial Court erroneously placed the burden on Safeway and the City 
to impossibly prove the negative, stating “[The City] and [Safeway] fail, 
however, to demonstrate that [SP] did not exhaust administrative remedies 
on this point.”  (Order, pp. 21:27-28; 22:2-3.) 
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Cal.App.4th 614, 624; Greene v. California Coastal Commission (2019) 40 

Cal.App.5th 1227, 1237; Hagopian v. State of California (2014) 223 

Cal.App.4th 349, 371.)  SP failed to carry that burden here.   

The Trial Court correctly noted SP “alleges generally and in 

conclusory terms that it exhausted administrative remedies but the petition 

gives no specifics.”  (Order, p. 21:26-27.)  Indeed, SP only alleges that its 

members “actively participated in the administrative process leading up to 

the City’s approval of the Project and issuance of a notice of determination, 

and stated their objections to the City’s approval of the Project.”  (EX, 

Tab 1, ¶ 59.)  Courts have demanded far greater specificity to satisfy the 

exhaustion requirement, and to show that the agency was given an 

opportunity to deal with the particular objections before suit is filed. “The 

exact issue must have been presented to the administrative agency.”  (Mani 

Brothers v. City of Los Angeles (2007) 153 Cal.App.4th 1385, 1394 

[emphasis added]; see also Greene, supra [petitioner’s general arguments 

concerning an agency’s requirement of smaller setbacks from other 

property owners did not alert the agency to petitioner’s claim that a larger 

setback from it constituted an unconstitutional taking]; Coalition for 

Student Action v. City of Fullerton (1984) 153 Cal.App.3d 1194, 1198 

[“The exhaustion doctrine . . . [is] not satisfied . . . by a relatively few bland 

and general references . . ..”].) 
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Even had SP exhausted its remedies as to an unfair hearing claim, 

which it did not, these allegations would still fail to state any cognizable 

basis for relief.  First, there are no “extreme facts” here like the federal cases 

relied upon by SP involving the impartiality of judges in criminal cases 

where more stringent due process standards prevail.  (See, e.g., Tumey v. 

Ohio (1927) 273 U.S. 510 and Ward v. Village of Monroeville (1972) 409 

U.S. 57.)  SP failed to establish that it has a life, liberty, or property interest 

subject to due process protection.  (Today’s Fresh Start, Inc. v. Los Angeles 

County Office of Educ. (2013) 57 Cal.4th 197, 214.)  Even assuming that 

such an interest exists, the Trial Court’s ruling rests entirely on speculation 

that the City Council acted in a manner “solely” to financially protect the 

City and without regard to the relevant legal factors.  (Order, p. 20:19-22.)  

The four Councilmembers who voted to deny the Appeal stated that they 

did so to comply with the law, specifically this Court’s ruling in McCorkle.  

(EX, Tab 30, Exhs, E, F, G; EX, Tab 43; and EX, Tab 33, Exh. D.)   

The testimony of the City Councilmembers was consistent with the 

City’s Opposition to the Injunction: 

In denying the request for an EIR, the City followed the law, 
particularly the First Appellate District decision in McCorkle 
Eastside Neighborhood Group v. City of St. Helena (2018) 31 
Cal.App.5th 80. . . .  
 
The Second Cause of Action claims that the City denied [SP] a fair 
hearing by improperly considering the comparative financial risks 
of litigation by [SP] and [Safeway].  The City disputes this 
contention.  The City provided all interested parties notice and a 
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reasonable opportunity to be heard as to the Project.  Between the 
Planning Commission and City Council, the City noticed ten public 
hearings on the Project.  In addition, the Project was discussed at 
multiple additional City Council hearings by City Staff, neighbors, 
Councilmembers and [competitors of Safeway]. 
 
The City Council further acted as fair and impartial decision-
makers in regard to their actions on the Project.  The Council’s 
decision was not based on any improper financial interest.  
Rather, its decision was based on the law, as discussed above.   
 

(EX, Tab 27 [emphasis added].)  
 
 Citing an extra-record declaration containing a hearsay 

statement allegedly made by a City Staff member, the Trial Court 

found that the City Council may have based their decision “solely” on 

improper financial considerations.17  (Order, pp. 20:19-22 and 24:25-

26.)  The City Council and City Attorney said they did not.  Even had 

the Trial Court not erred in ignoring relevant evidence showing that 

the City acted properly, it was still required to presume the best, not 

the worst, of City officials.  (Evidence Code § 664; Harrington v. City 

of Davis (2017) 16 Cal.App.5th 420, 436 [rejecting plaintiff’s 

speculation that the City Council’s approval of a use permit was the 

product of a “back room” deal].)     

                                              
17 Safeway filed timely written objections to SP’s inadmissible hearsay 
declaration.  (EX Tab 29.)  The Trial Court did not rule on those objections, 
however.   



 

2696/ 
14357534 a11/21/19 -55-  
 

D. SP failed to show irreparable harm or that its harm 
exceeds that to Safeway and the City. 

In granting the Injunction, the Trial Court unjustifiably assumed that 

this “is obviously the type of case with a threat of irreparable injury since 

the Project will be built and it may be impracticable to undo it.”  (Order, p. 

23:14-15.)  The Trial Court’s ruling overlooked the fact that SP primarily 

challenges the gas station’s operations, and that it could still grant effective 

relief notwithstanding Safeway proceeding at risk with demolition of the 

existing retail building and subsequent construction of the gas station.  

(Bakersfield Citizens for Local Control v. City of Bakersfield (2004) 124 

Cal.App.4th 1184, 1204 [reviewing court can order modification of a 

project completed at risk during the pendency of a CEQA suit or even 

removal of it altogether]; accord, Woodward Park Homeowners Ass’n v. 

Gareeks, Inc. (2000) 77 Cal.App.4th 880, 889-890; and Ass’n for a Cleaner 

Environment v. Yosemite Community College Dist. (2004) 116 Cal.App.4th 

629, 641.)   

Moreover, the Trial Court did not undertake any meaningful 

balancing of the harms in granting the Injunction, as required, but instead 

summarily dismissed Safeway’s detailed allegations of harm (see 

Supporting Declarations of Natalie Mattei and Mark Friedman at EX, Tabs 

31 and 32) as “insignificant by comparison to [SP’s] injuries . . . and much 

less irreparable.”  (Order, p. 24:27-25:1.)  SP’s publicly-stated concerns 

regarding gas station operations are belied by the 17-plus expert studies 
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supporting the Application and discrediting SP’s reports and contentions, 

including BAAQMD’s November 2018 letter to the City identifying 

“several key concerns” with the HRA submitted by SP.  (EX, Tab 39, 

Exh. E.)   

In stark contrast, the harm to Safeway and the City is grave.  The 

parties will be forced to litigate an action that is procedurally barred and 

substantively without merit.  Safeway’s SPAR approval is at risk of 

expiring, forcing Safeway to recommence a City entitlement process (the 

last one took six years to complete) assuming that gas stations even 

continue to be a permitted use given the anticipated changes to the IZO.  

(EX, Tab 31, ¶¶ 31, 34; EX, Tab 33, Exh. D.)  Issuance of the Injunction 

delays provision to the community of improved access to affordable fuel 

and also jeopardizes Safeway’s rights under its long-term ground lease with 

the Property owner.  (EX, Tab 31, ¶¶ 35, 36, 40.) 

E. In light of documented potential damages totaling 
millions of dollars, the Trial Court grossly erred in 
imposing a ten dollar bond. 

In the event that the erroneously-issued Injunction is vacated, the 

Trial Court’s manifest abuse of discretion in requiring a bond in the nominal 

amount of $10 would become moot.  Otherwise, however, the Trial Court’s 

decision to require such a token bond, without regard to the governing law 

or the evidence, is yet another abuse of discretion that must be addressed 

and corrected. 
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The extraordinary threat of serious and irreparable harm to Safeway 

resulting from the unjustified Injunction in this case is made even more 

severe by the Trial Court’s unprecedented Order arbitrarily limiting the 

amount of the statutorily-required bond.  Such a patently inadequate bond 

is not only a glaring telltale that discretion has been abused, but also a strong 

justification for immediate mandamus review and relief. 

The Legislature expressly requires that on granting an injunction, 

“the court or judge must require an undertaking . . . to the effect that the 

applicant will pay to the party enjoined any damages” that may be sustained 

by reason of the injunction.  (CCP § 529(a).)  Subject only to a few 

inapplicable statutory exceptions, California courts have interpreted this 

requirement strictly, repeatedly holding that a bond is an “indispensable 

prerequisite to the issuance of a preliminary injunction” and the duty to 

order a bond in a reasonable amount sufficient to cover potential damages 

is “mandatory, not discretionary.”  (ABBA Rubber Co. v. Seaquist (1991) 

235 Cal.App.3d 1, 10, disagreed with on other grounds, Oiye v. Fox (2012) 

211 Cal.App.4th 1036, 1062.) 

The amount of the required bond must be sufficient to compensate 

the enjoined party for all of the foreseeable harm proximately caused by 

issuance of the injunction, including attorneys’ fees that the enjoined party 

is likely to incur to terminate the injunction whether by appeal or by 

prevailing at trial on the claims on which the injunction was based.  (Abba 
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Rubber, supra, 235 Cal.App.3d at 15-16.)  The California Supreme Court 

has made clear that “the trial court’s function is to estimate the harmful 

effect which the injunction is likely to have on the restrained party, and to 

set the undertaking at that sum.”  (White v. Davis (2003) 30 Cal.4th 528, 

551.)  The law “requires that the potential damages be estimated on the 

assumption that the preliminary injunction was wrongfully issued . . ..”  

(Abba Rubber, supra, 235 Cal.App.3d at 15.)  Thus, “[w]hen an injunction 

restrains the operation of a business, foreseeable damages include the 

profits which [the operator] would have made had he not been prevented by 

the injunction from carrying on his business.”  (Id. at 14.)    

Safeway properly presented undisputed evidence demonstrating the 

potential harm that it would suffer if an injunction were granted and asked 

that SP be required to post a bond in an amount not less than $10 million, 

as supported by accompanying declarations from representatives of 

Safeway and the Property owner.  (EX, Tabs 31 and 32.)  Such damages 

include increased construction costs, attorneys’ fees, additional security and 

related expenses, and potentially lost entitlement costs, profits, and rental 

income.  (EX, Tab 31, ¶¶ 33-34, 37-41; EX, Tab 32, ¶ 7.) 

The Trial Court’s unsupported decision to require only a token $10 

bond is not supported by any evidence, makes a mockery of the legislative 

mandate and controlling case law—and reflects an abuse of discretion.  The 

Trial Court provided no explanation for its bond ruling, other than 
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referencing the “the nature of this litigation.”  (Order, p. 25:3.)  SP, 

however, had cited three federal court cases in its brief urging the Trial 

Court to waive any bond or require only a nominal bond.  (EX, Tab 10, p. 

19:14-17.)  Even those federal cases, however, would not justify the Trial 

Court’s bond decision for several reasons.   

First, in none of the three cases cited by SP was there a named real 

party in interest that would suffer significant private economic harm by 

issuance of the injunction.18  Second, federal courts lack discretion to waive 

a bond requirement “except in the exceptionally narrow circumstance 

where the nature of the action necessarily precludes any monetary harm to 

the defendant.”  (Zambelli Fireworks Mfg. Co. v. Wood (3d Cir. 2010) 592 

F.3d 412, 426.)  Third, California law (e.g., CCP § 529(a)) expressly 

provides that bonds are mandatory when an injunction has been granted; 

federal cases based on distinct federal rules are inapplicable as authority to 

the contrary.  (Washoe Meadows Community v. Dept. of Parks & 

Recreation (2017) 17 Cal.App.5th 277, 290.)  Finally, this Court has 

previously distinguished and declined to follow such federal court cases.  

(Mangini v. J.G. Durand Int’l. (1994) 31 Cal.App.4th 214, 217-218 [“No 

                                              
18 (See Wisconsin Heritages, Inc. v. Harris (E.D. Wis. 1979) 476 F.Supp. 
300 [challenge to demolition of historic mansion owned by private 
university]; Friends of the Earth, Inc. v. Brinegar (9th Cir. 1975) 518 F.2d 
322 [challenge to expansion of a publicly-owned airport]; and Natural 
Resources Defense Council, Inc. v. Morton (D.D.C. 1971) 337 F.Supp.167 
[challenge to federal agency’s lease of off-shore lands].)  
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published California appellate decision has approved and followed the 

federal cases on which [petitioner] relies.”])  

As pointed out in Mangini, the few federal cases allowing for waiver 

of a bond involved situations where the plaintiff “established a probability 

of success on the merits” and made a showing that “a substantial bond could 

severely impair legitimate environmental challenges, particularly from 

relatively impecunious plaintiffs.”  (31 Cal.App.4th at 218.)  As explained 

above, SP does not have a reasonable probability of success on the merits.  

Further, SP made no evidentiary showing that it or its members (including 

the concealed financial contributions from competitors of Safeway) are so 

“impecunious” or unable to afford a reasonable bond as required by 

statute—and as required by the holding in Mangini.  Nor did the Trial Court 

make any finding that requiring an adequate bond would somehow preclude 

SP from pursuing legitimate environmental challenges. 

If any injunction or stay were justified, SP should have been required 

to post a bond sufficient to adequately compensate for all of the reasonable 

harm, including legal fees, that may be incurred if it is ultimately 

determined that SP was not entitled to the injunction or stay.  

(CCP § 529(a); CCP § 529.1 [authorizing party whose construction project 

is enjoined to move for imposition of a bond of up to $500,000]; Hummell 

v. Republic Fed. Savings & Loan Ass’n (1982) 133 Cal.App.3d 49, 51 

[$1,000 bond deemed insufficient to cover attorney’s fees and lost profits]; 
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Venice Canals Resident Home Owners Ass’n v. Superior Court (1977) 72 

Cal.App.3d 675, 681, 683 [upheld bond imposed in connection with stay, 

reasoning legal challenges have the potential to “stall proceedings 

indefinitely,” causing the risk of real parties being “greatly damaged” and 

“totally without recourse for compensation for their damages.”].)    

Unless this Court were to order the Injunction denied, it is 

respectfully requested that the Trial Court be mandated to comply with 

California law and require an appropriate bond in more than a nominal 

amount as a condition of any injunctive relief.  

IV. CONCLUSION

Writ relief is justified and necessary because (1) SP’s claims are

barred by the statute of limitations and by SP’s failure to exhaust 

administrative remedies; (2) the Trial Court’s Order plainly conflicts with 

McCorkle and other controlling authorities; (3) Safeway will suffer 

substantial, unjustified prejudice if the SPAR approval—obtained after six 

years, ten public hearings, and a nearly unanimous City Council vote—

expire during costly and time-consuming litigation over claims that are 

procedurally barred and fail on the merits, as a matter of law; and (4) absent 

immediate writ relief, the important guidance provided by this Court in 

McCorkle would be undermined, causing agencies to conduct unnecessary 

CEQA review of ministerial approvals for uses that are allowed by right 

under their zoning ordinances and resulting in additional delays and costs. 
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Therefore, this Court should issue a writ directing the Trial Court to 

vacate the portions of its Order overruling the Demurrer to both causes of 

action and granting the Injunction, and to enter a new order sustaining the 

Demurrer and denying the request for an Injunction.   

Dated:  November 21, 2019 RUTAN & TUCKER, LLP 

By: 
Matthew D. Francois 
Attorneys for Petitioners  
CITY OF PETALUMA and 
SAFEWAY INC. 

Dated:  November 21, 2019 NIELSEN MERKSAMER  
PARRINELLO GROSS & LEONI, LLP 

By: 
Arthur G. Scotland  
Attorneys for Petitioner 
SAFEWAY INC. 
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or 8.360(b)(1) of the California Rules of Court, the enclosed Petition is 

produced using 13-point Times New Roman type including footnotes and 
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Dated:  November 21, 2019 RUTAN & TUCKER, LLP 

By: 
Matthew D. Francois 
Attorneys for Petitioners  
CITY OF PETALUMA and 
SAFEWAY INC. 
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Ordinance No. 2300 N.C.S. 

Chapter 24 Administrative Procedures 

24.010- Site Plan and Architectural Review 

&,7<�2)�3(7$/80$ 
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A.     Purpose.  The  purpose  of  site  plan  and  architectural  approval  is  to  
secure  compliance  with  the  Zoning  Ordinance  and  to  promote  the  orderly  
and  harmonious  development  of  the  City  of  Petaluma. . . . 

G. Standards for Review of Applications. The appropriate reviewing body
shall review the e hibits, together with the reports of the Director, and based on
these documents, evidence submitted, and the considerations set forth below,
may approve the pro ect as applied for, approve the pro ect with modifications, or
disapprove the pro ect. In taking action, the reviewing body shall consider the
following:

1.   It is the  intent  of  this  Section  that  any controls  be  e ercised to  
      achieve  a  satisfactory quality of design in the individual building and 

its site, appropriateness of the building to its intended use, and the 
harmony of the development with its surroundings. Satisfactory 

     design quality and harmony will involve among other things:

a. The appropriate use of quality materials and harmony and proportion
of the overall design.

b. The architectural style which should be appropriate for the pro ect in
question, and compatible with the overall character of the
neighborhood.

c. The siting of the structure on the property, as compared to the siting
of other structures in the immediate neighborhood.

d. The si e, location, design, color, number, lighting, and materials of
all signs and outdoor advertising structures.

e. The bulk, height, and color of the proposed structure as compared to
the bulk, height, and color of other structures in the immediate
neighborhood.

 
2.   Landscaping  to  approved  City  standards  shall  be  required  on  the   

site and shall be in keeping with the character or design of the site.  
E isting trees shall be preserved wherever possible, and shall not be 
removed unless approved by the Planning Commission.

3.   Ingress,  egress,  internal  circulation  for  bicycles  and  automobiles, 
off-street automobiles and bicycle parking facilities and pedestrian ways 
shall be so designed as to promote safety and convenience, and shall 
conform to approved City standards. Any plans pertaining to pedestrian,  
bicycle, or automobile circulation shall be routed to the PBAC for review 
and approval or recommendation. 

4.   It  is  recogni ed  that  good  design  character  may  require  participation  
by a recogni ed professional designer, such as an architect, landscape 
architect or other practicing urban designer and the reviewing body shall 
have the authority to require that an applicant hire such a professional, 
when deemed necessary to achieve good design character.

��   &RQVLVWHQF\�DQG�FRPSDWLELOLW\�ZLWK�DSSOLFDEOH�HOHPHQWV�RI�WKH�JHQHUDO�SODQ�
��   &RPSDWLELOLW\�RI�GHVLJQ�ZLWK�WKH�LPPHGLDWH�HQYLURQPHQW�RI�WKH�VLWH�
��   5HODWLRQVKLS�RI�WKH�GHVLJQ�WR�WKH�VLWH� 
��   Determination that the design is compatible in areas considered by the board as    
      having a unified design or historical character;
5. Whether the design promotes harmonious transition in scale and character in

areas between different designated land uses;
6. Compatibility with future construction both on and off the site;
7. Whether the architectural design of structures and their materials and colors are

appropriate to the function of the pro ect;
8. Whether the planning and siting of the various functions and buildings on the site

create an internal sense of order and provide a desirable environment for
occupants, visitors and the general community;

9. Whether the amount and arrangement of open space and landscaping are
appropriate to the design and the function of the structures;

10. Whether access to the property and circulation systems are safe and convenient
for pedestrians, cyclists and vehicles;

11. Whether natural features and vegetation are appropriately preserved and
integrated with the pro ect;

12. Whether the materials, te tures, colors and details of construction are an
appropriate e pression of its design concept and function and whether they are
compatible with the ad acent and neighboring structures and functions;

13. Whether the landscape design concept for the site, as shown by the relationship
of plant masses, open space, scale, plant forms and foliage te tures and colors,
create a desirable and functional environment and whether the landscape
concept depicts an appropriate unity with the various buildings on the site;

14. Whether sustainability and climate protection are promoted through the use of
green building practices such as appropriate site/architectural design, use of
green building materials, energy efficient systems and water efficient landscape
materials. . . .

ST. HELENA UNICIPAL CODE
&KDSWHU������� 
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�����������3XUSRVH�
7KH�SXUSRVH�RI�GHVLJQ�UHYLHZ�LV�

A. TR�SURPRWH�WKRVH�TXDOLWLHV�LQ�WKH�HQYLURQPHQW�ZKLFK�EULQJ�YDOXH�WR�WKH�FRPPXQLW\�

B. To foster the attractiveness and functional utility of the community as a place to live
and work;

&�   7R�SUHVHUYH�WKH�FKDUDFWHU�DQG�TXDOLW\�RI�RXU�KHULWDJH�E\�PDLQWDLQLQJ�WKH�LQWHJULW\�RI�
   WKRVH�DUHDV�ZKLFK KDYH�D�GLVFHUQLEOH�FKDUDFWHU�RU�DUH�RI�VSHFLDO�KLVWRULF�VLJQLILFDQFH�

'�   7R�SURWHFW�FHUWDLQ�SXEOLF�LQYHVWPHQWV�LQ�WKH�DUHD�

(�   7R�HQFRXUDJH��ZKHUH�DSSURSULDWH��D�PL[�RI�XVHV�ZLWKLQ�SHUPLVVLEOH�XVH�]RQHV�

)�    To raise the level of community e pectations for the quality of its environment. (Ord. 
18-5  3 (E h. A (part)): prior code  27.376)

�����������'HVLJQ�FULWHULD�

$�   In addition to the purposes prescribed in Section 17.164.020 the following factors 
shall be considered by the planning commission in reviewing all applications: 

-65-


	I. INTRODUCTION
	II. VERIFIED PETITION FOR WRIT OF MANDATE, PROHIBITION, OR OTHER APPROPRIATE WRIT AND REQUEST FOR  STAY
	A. Authenticity of Accompanying Documents
	B. The Parties
	C. Statement of Relevant Facts and Procedural History
	1. Safeway applied for design review approval for its proposed gas station in 2013.
	2. The gas station is permitted as a matter of right under the City’s Zoning Ordinance.
	3. Safeway’s affordable gas station was immediately met with resistance from competitors.
	4. Although not legally required to do so, City Staff conducted CEQA review of the Application.
	5. The Planning Commission adopted the MND and approved the SPAR Application in June 2018.
	6. Opponents appealed the design review approval to the City Council.
	7. The City Council denied the Appeal, thereby affirming the Planning Commission’s actions.
	8. SP filed an untimely CEQA challenge.
	9. SP untimely sought injunctive relief.
	10. The Trial Court improperly granted the Injunction.

	D. Basis for Writ Relief and Timeliness of Petition
	E. Prayer for Writ Relief
	F. Verification

	III. MEMORANDUM OF POINTS AND AUTHORITIES
	A. The Court exercises de novo review of the legal questions presented by the Petition.
	B. The Trial Court erroneously ruled that SP alleged a valid CEQA claim and had a reasonable probability of prevailing on such claim.
	1. The CEQA claim is barred by the statute of limitations.
	2. The CEQA claim is barred due to SP’s failure to exhaust administrative remedies.
	3. CEQA does not apply to the ministerial design review approval at issue here.
	a. The City’s design review process—as in McCorkle—does not provide it with discretion to consider and mitigate environmental impacts.
	b. The Trial Court erroneously found that the Application was potentially subject to CEQA because City Staff had prepared a MND.
	c. The Trial Court attempted to differentiate McCorkle based on an erroneous view that another section of the IZO gave the City discretion over the Application.


	C. The Trial Court erred in ruling that SP alleged a valid unfair hearing claim and had a reasonable probability of prevailing on such claim.
	D. SP failed to show irreparable harm or that its harm exceeds that to Safeway and the City.
	E. In light of documented potential damages totaling millions of dollars, the Trial Court grossly erred in imposing a ten dollar bond.

	IV. CONCLUSION
	Exhibit A - Comparison of IZO and St. Helena Municipal Code

